CLARKE INQUIRY PUBLIC FORUM

‘Too Safeor Too Sorry’

A forum on the effect of therelevant laws asthey applied to the case of Dr Haneef

Purpose

1. The purpose of the Forum on Monday, 22 September 2008 in Sydney is to
enable interested persons to address in public the fourth matter (d.) in the Terms of
Reference whereby the Inquiry is to examine and report on:

a

the arrest, detention, charging, prosecution and release of Dr Hanesf,
the cancellation of his Australian visa and the issuing of a criminal
justice stay certificate;

the administrative and operationa procedures and arrangements of the
Commonwealth and its agencies relevant to these matters;

the effectiveness of cooperation, coordination and interoperability
between Commonwealth agencies and with state law enforcement
agencies relating to these matters; and

having regard to (a), (b) and (c), any deficiencies in the relevant
laws or administrative and operational procedures and
arrangements of the Commonwealth and its agencies, including
agency and interagency communication protocols and guidelines.

2. The genesis for the Forum was:

a

the Attorney-Genera’s media release dated 13 March 2008
announcing the Inquiry, which referred to opportunities for conducting
public forums on the operation of counter-terrorism laws and
arrangements;, and

the following passage in Mr Clarke' s opening statement dated 30 April
2008:

“If there is sufficient interest, public forums may be arranged at
which interested persons may be given an opportunity to make an
oral submission to the Inquiry.”



Value
3. The value of the Forum is expected to be:

a for the Inquiry to hear the arguments from speakers about the strengths
and weaknesses of the relevant aspects of Australia’s counter-terrorism
laws and arrangements, and develop any arguments for change;

b. to enable people to ask questions of the speakers (there will be a
keynote speaker and four guest speakers);

C. to give organisations and individuals who have made written
submissions an opportunity to elaborate on their submissions; and

d. for the Inquiry to glean further information relevant to the fourth
matter in the Terms of Reference which has not been forthcoming in
the normal course of the Inquiry.

I ssues

4, Issues for consideration at the Forum are in the Schedule. These are only
intended to define the broad parameters. Speakers and audience participants are not
confined to the suggested issues, provided they confine themselves to the fourth
matter (d.) in the Inquiry’s Terms of Reference.

5. The statements of law and the suggested issues put forward for discussion do
not represent the formed views of the Inquiry.




Schedule
Clarke Inquiry Public Forum

Police powersof arrest for terrorism offences

The common law test for alawful arrest is that the arresting officer must have
been satisfied at the time of the arrest that there are reasonable grounds for
suspecting that the person arrested has committed an offence, although the
grounds for suspicion need not consist of admissible evidence.*

This common law “reasonable suspicion” threshold is lower than the statutory
“reasonable belief” threshold in section 3W(1) of the Crimes Act 1914 (Cth),
under which an Australian Federa Police (AFP) officer may arrest a person
without a warrant for a terrorism offence under Commonwealth law.? Section
3W(1) requires the arresting officer to believe on reasonable grounds that the
person has committed or is committing the offence.

The common law threshold for arrest is reflected in the legislation of some
States and Territories. For example, in New South Wales,® a police officer
may, without warrant, arrest a person whom the officer suspects on reasonable
grounds has committed a terrorism offence under NSW law.* Other
jurisdictions have the reasonable belief threshold in their legislation.

Suspicion, belief and knowledge are different states of mind in the law relating
to arrest. Suspicion is a state of conjecture or surmise where proof is lacking:
‘| suspect but | cannot prove’,° although a suspicion is more than mere idle
wondering.® The facts which can reasonably ground a suspicion may be quite
insufficient to ground a reasonable belief, but some factual basis for the
suspicion must be shown.” There is no need for the police officer actualy to
have the suspicion or belief, only that there be a reasonable suspicion or
reasonabl e belief.

Thus, there is a dichotomy between:

€) section 3W(1) of the Crimes Act 1914 where the AFP must have a
reasonable belief before arresting a person for a terrorism offence
under Commonwealth law; and

(b) the law in New South Wales (for example) where the NSW Police
need only harbour a reasonable suspicion before arresting a person for
aterrorism offence under NSW law.

Section 3W(2) of the Crimes Act 1914 provides that if before the person is
charged with the offence for which the person was arrested the investigating
officer ceases to believe on reasonable grounds that the person committed the
offence, the person must be rel eased.



Issuel

Given the gravity of therisk of a
terrorist act, the threshold in section
3W(1) istoo high. It should be lowered
to the reasonabl e suspicion threshold for
terrorism offences, particularly as:

* the States and Territories have
shared their constitutional power to
make laws with respect to counter-
terrorism (CT) with the
Commonwealth;® and

* the AFPistheprincipa law
enforcement agency for CT.

The reasonable belief threshold in section
3W(1) strikes an appropriate balance
between civil liberties and national
security, especialy in view of the AFP's
powers of detention of a person arrested
for aterrorism offence.

Also, the common law power of arrest
may still exist alongside section 3W(1),’
in which event the AFP can elect to
exercise their common law power of
arrest for aterrorism offence or rely on
section 3W(1).

Issue 2

Section 3W(2) should be reformed so
that the arrested person need not be
released if the investigating officer
suspects on reasonable grounds that the
person has committed a terrorism
offence which is not the offence for
which the person was arrested.

Section 3W(2) is not in need of reform.
Aninvestigating officer can arrest a
person under section 3W(1) for any
terrorism offence if requirements of
section 3W(1) are met, and then detain
the person in accordance with the powers
of detention in the Crimes Act 1914.

Police powers of detention for terrorism offences

Since 1825 the common law has been that:*°

@ a person must be brought before a magistrate following arrest as soon
asthe arresting officer can reasonably do so; and

(b) an arresting officer has no authority to detain the arrested person
beyond that time in order to investigate the suspected offence.

The High Court has consistently stated that the police have no common law
power to detain arrested persons for investigation, notwithstanding any
detrimental effects this may have on the proper investigation of allegations of
crimina conduct.** Any statutory abrogation of this fundamental principle of
personal liberty must be clear, and should contain safeguards to compensate
for the loss of the liberty.

The Crimes Act 1914 (Cth) abrogates this common law in the interests of
efficient law enforcement.** A maximum initial investigation period of four
hours is prescribed for al Commonwealth offences. This can be extended by
a “judicial officer” with respect to suspected terrorism offences for a
maximum total investigation period of 24 hours.™®



10.

Further, there are “dead time” provisions when the clock stops for the purpose

of the time limits on the investigation period. No questioning of a suspect can
occur during any dead time. In particular, the police may apply to a prescribed
officer for dead time and there is no absolute limit on the amount of dead time

the prescribed officer may specify.*

* A “prescribed officer” in this context can

be ajustice of the peace if amagistrateis not available.’®

11.

Before granting an application to extend of the investigation period or for dead

time, the presiding officer must be satisfied that the arrested person or his’her
legal representative has been given the opportunity to make representations

about the application.™®

Issue 3

The current scheme providing for
oversight by a magistrate or a JP when
the police apply for an extension of the
investigation period or for dead time,’
isasufficient safeguard.

Applications are usually made on an
urgent basis, and a magistrate may not
be available.

Thisis an insufficient safeguard and the
scheme should be reformed to provide for
oversight by ajudicia officer, namely, a
magistrate or ajudge.

In particular, an application can be made
by telephone, facsimile or email, and so
there is no need to provide for the
possibility of an application to a JP
because a magistrate or ajudge will be
available 24/7.

Issue 4

There is no need for an absolute limit on
the amount of dead time that a
prescribed officer may specify'® because
there is sufficient oversight by the
prescribed officer.

Thisisan insufficient safeguard. The
correct balance between civil liberties and
effective counter-terrorism requires an
absolute limit on the amount of dead time
that a prescribed officer may specify.




Issue5

The current scheme permits the AFP to
make an application for dead timein
person or in writing to a presiding
officer without informing the arrested
person or his’her legal representative
about the application.® Thisisa
sufficient safeguard. In particular:

» thepresiding officer must be
satisfied that the arrested person or
his/her legal representative has been
given the opportunity to make
representations about the
application;® and

e inpractice, the AFP will be unlikely
to make an application for dead
time ex parte and without informing
the arrested person or hisher legal
representative.

Thisisan insufficient safeguard. The
current scheme with respect to dead time
only requires the presiding officer to be
satisfied that the arrested person or
his/her lawyer has been given the
opportunity to make “representations”.
The representations may be to the police
and not to the presiding officer.

The arrested person should have an
unequivocal right to know about the
application for dead time, to have
sufficient time to prepare his/her case and
to appear or be represented at the hearing.

I ssue 6

In the event an application for an
extension of the investigation period or
for dead time is based wholly or partly
on sensitive information from a national
security perspective, the AFP should be
unequivocally entitled under the
legislation to rely on the information
without disclosing it to the detained
person or his’her legal representative.

Thisisan insufficient safeguard. The
legislation requires the presiding officer
to be satisfied that the arrested person or
his/her legal representative has been
given the opportunity to make
representations about either type of
application. Effective representations
cannot be made without all the evidence
upon which the AFP rely being disclosed.




Issue 7

The current scheme requires a
prescribed officer to be satisfied about
specified matters®! aswell as“any other
relevant matters” > when ruling on an
application by the police for dead time.
Thisisasufficient safeguard.

In particular:

e “any other relevant matters’ will
not necessarily beinimical to the
interests of the arrested person and
may serve the interests of national
security; and

» theruling must be lawful, and may
be subject to judicial review to
ensure that it was in accordance
with procedural fairness rules.?®

Thisis an insufficient safeguard, given
that the basic principles of the common
law with respect to detention have been
heavily qualified by statute.

The current scheme should be reformed
to make an application for dead time
consistent with an application for an
extension of the investigation period® in
so far asthe latter does not permit the
judicia officer to take into account “any
other relevant matters’.

Evenin the event of judicial review:

» theprocessislikely to be lengthy and
the arrested person is likely to remain
in detention for the time being; and

* thereisstill significant flexibility
with respect to the merits of aruling
before it becomes unlawful (aruling
may be unfair but lawful).

In particular, the prescribed officer as an
administrative decision-maker need not
be satisfied that it is appropriate to grant
dead time according to the civil standard
of proof on the balance of probabilities.”®

Issue 8

Section 3W(2) of the Crimes Act 1914
(the requirement for release if thereis
no longer areasonable belief) and Part
1C of the Crimes Act 1914 (which deals
with applications by the police for an
extension of the investigation period and
for dead time), are irreconcilable.

Under Part 1C,%’ the AFP can apply for
an extension of the investigation period
or for dead timein relation to a different
terrorism offence which the AFP
reasonably suspect the arrested person
has committed to the terrorism offence
for which the person was arrested under
section 3W(1).

Thereis no tension between section
3W(2) and Part 1C.

The Crimes Act 1914 expressly provides
that Part 1C prevails over section 3W(2)
to the extent of any inconsistency,
provided section 3W(2) became law
before Part 1C became law.?

Further, if the AFP have acommon law
power of arrest and they exercise that
power with respect to aterrorism offence,
Nno inconsistency arises.




A solution would be to adapt section
3W of the Crimes Act 1914 for terrorism
offences so that the arresting officer’s
reasonabl e belief or suspicion should
relate to terrorism offences rather than a
specific crime.

Issue 9

Overdl, the provisions in the Crimes
Act 1914 which deal with applications
for an extension of the investigation
period for terrorism offences and
applications for “dead time” were the
subject of a Senate Committee report on
11 May 2004,%° and are an appropriate
bal ance between civil liberties and
counter-terrorism law enforcement.

Overal, the balance isinappropriate. The
bal ance should be redressed in favour of
civil liberties. In particular, the trading of
the absolute limit corresponding to the
time zone difference in the origina
paragraph 23CA(8)(m) in the bill
considered by the Senate Committee, for
the open-ended “judicial officer”
oversight in section 23CB in the Act was
significantly inimical to the civil liberties
of an arrested person.

The Executive's power to cancel a visa on the ground that the visa holder
has been associated with aterrorist organisation.

12. A person arrested and detained by the police for a suspected terrorism offence
could be a non-citizen of Australia and the holder of a visa issued under the
Migration Act 1958.° This raises the issue of the civil liberties of visa holders

relative to Australian citizens.

13.  The Minister for Immigration and Citizenship may cancel a person’s visa if
the Minister reasonably suspects that the person does not pass the “character
test” in the Migration Act 1958 and the Minister is satisfied that the
cancellation is in the national interest.®* The visa holder will fail the test if

(among other things):*

... the person has or has had an association with someone else, or with a
group or organisation, whom the Minister reasonably suspects has been or is
involved in criminal conduct [including the terrorist offences in the Crimes

Act 1914]

14. If the Minister cancels a visa, the Minister must, as soon as practicable after
making the decision, give the person:*

@

statement of reasons);

(b)

a written notice that sets out the decision (but not necessarily a

particulars of relevant information to the decision, but not any “non-

disclosable information”; and




15.

16.

(c) invite the person to make representations to the Minister about
revocation of the decision.

Non-disclosable information in this context includes confidential information
communicated to an authorised migration officer by alaw enforcement agency
or an intelligence body on condition that it will not be divulged or
communicated.**  Therefore, if the Minister relies on non-disclosable
information to cancel avisain accordance with the character test, the Minister
cannot disclose that information to the affected person.

If the person makes representations and satisfies the Minister that the person
passes the character test,* the Minister may revoke the decision to cancel the
person’svisa.

| ssue 10

Given the gravity of therisk of a
terrorist act, the “association” aspect of
the character test should only require a
familial, social, commercial,
professional or other innocent
association to enliven the requisite
association. Then, the Minister can
exercise hisor her discretion asto
whether the association reflects
adversely on the character of the visa
holder. If it does, the Minister will
cancel the visa.

Thisisnot an appropriate balance
between civil liberties and the national
interest. Such alow threshold for the
requisite threshold has been rejected by
the Federal Court.*® For onething, it
unfairly discriminates against non-
citizens. They are tainted with having
failed the association test simply because
of afamilial, social, commercial,
professional or other innocent
association. This cannot occur to a
citizen of Australia.

Issue 11

The current scheme with respect to the
“association” aspect of the character
test, asinterpreted by the Federal
Court,* isfair and an appropriate

bal ance between civil liberties and the
national interest, because a mere
familial, social, commercial,
professional or other innocent
association does not enliven the
reguisite association.

Rather, the association must reflect
adversely on the character of thevisa
holder. It would not be enough for the
visa holder merely to be a“person of
interest” to the police with respect to a
terrorist offence.

Thisisneither fair nor an appropriate
bal ance, because the Minister need only
be satisfied that:

» thevisaholder is aperson of interest
to alaw enforcement or intelligence
body in Australiaor overseas with
respect to aterrorist offence; and

* hasbeen arrested by the police for a
terrorism offence.

The police need only have areasonable
suspicion to arrest whereas they must
have reasonable and probable cause to lay
acharge. A reasonable suspicionisa
lower threshold than a reasonable belief.
A reasonable suspicion istoo low to
invoke the association test.




17.

18.

19.

20.
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Charging a person for aterrorism offence

The AFP must have reasonable and probable cause for lawfully charging a
person with any offence® This involves a subjective element (what the
prosecutor made of the available material) and an objective element (what the
prosecutor should have made of that material).

Again, suspicion and belief are different states of mind in the law relating to
arrest, laying charges and prosecuting offences.® Certainly, the common law
reasonable suspicion threshold for arresting a person is lower than the
threshold for charging a person.

If the AFP officer laying a charge (the charging officer) for aterrorism offence
acts on the statements of others (such as investigating officers), the charging
officer need not have a positive belief that the accused person is, or probably
is, guilty.®® That is, the subjective element of reasonable and probable cause
can be satisfied even though the charging officer does not have a positive
belief in the guilt of the accused.

The objective element of reasonable and probable cause will ultimately
depend on the facts in any particular case® However, an absence of
reasonable and probable cause is not demonstrated by showing only that there
were further inquiries that could have been made before a charge was laid.
The High Court has observed that:*

Where a prosecutor acts on information given by others it will very often be
the case that some further inquiry could be made ...

| ssue 12

The common law with respect to the Thisis not an appropriate balance

AFP charging a person for aterrorist between civil liberties and the national
offence represents an appropriate interest. A higher threshold is needed,
bal ance between civil liberties and the namely, that the charging officer must
national interest. The charging officer personally believe that the accused is
must still believe that the information in | probably guilty of the terrorism offence.
his/her possession istrue. Further, the charging officer should

charge on the information to hand.

Clarke Inquiry
5 September 2008
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